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The Injured Workers’ Bar Association supports the above legislation for the following reasons:

First, the bill establishes a presumption of permanent total disability, not a “determination” as characterized by some.  As a presumption, it is rebuttable by an employer or carrier.  The Workers’ Compensation Law already contains other presumptions [viz., Sections 2, 15 and 21] precisely to reflect its purposes with respect to the overarching legislative intent: protecting injured workers and assuring medical and indemnity coverage for serious injuries as set forth in its initiating history arising from a constitutional amendment following the Triangle Fire tragedy.
Second, under pre -2007 changes, many claims where the injured employee was, in fact, permanently totally disabled were compromised for a degree of partial disability due to the merger of partial and total rates; the offset provisions of Social Security; and the lifetime benefits that were available notwithstanding a determination of medically permanent partial disability. For this reason, WCB data historically and consistently do not accurately reflect the true number of workers who are totally disabled as well as  the reality of the world of work where and when injured workers cannot return to any gainful employment and experience a complete loss of earning capacity.
This bill represents the reality of the effects of permanent injuries and arecognition that the durational awards of indemnity introduced by the March 2007 reforms abrogate this compromise by the limitation of long term indemnity coverage and the requirement of demonstrating “loss of wage earning capacity.”

Finally, the “loss of wage earning capacity” designation in the reform statute [WCL 15.3(w)] clearly must consider and include whether or not a claimant – despite a medical finding of partial permanent disability – can, in fact, return to work.  Common sense dictates that a finding in a correlative adjudication [Social Security] – unable to perform any substantial or gainful employment – is pertinent and relative to “loss of wage earning capacity.”  Inclusion of a presumption of total disability will reduce litigation on the issue of total loss of wage earning capacity, TID, or PTD and further the purpose of WCL Sec. 35 which likewise addresses total industrial disability in cases where a prior finding of an 80% disability has been determined.
	


Compromise of workers’ compensation disability rates and SSD was also based upon a history of artificially enforced statutory limits for maximum indemnity.  The reforms have increased the statutory ceilings and injured employees may now receive a fuller and more fair consideration of “loss of wage earning capacity.”
Passage of the bill eliminates this “forced compromise” of accepting permanent partial disability determinations and substitutes a clear recognition of the intended purpose of the reform laws to regard “loss of earning capacity” as the actual and true measure of damages suffered by injured employees “out of and in of the course of employment.”
++The reform statute already contains a presumption for the injured employee’s continued medical benefits even upon expiration of indemnity payments as a means to prevent “cost shifting” of medical care to the public. The Social Security Presumption Law will insure prevention of further cost shifting for individuals who are truly unable to engage in gainful employment.
	


++The legislation does not in any way compromise issues of maximum medical improvement or timelines for determination of permanency in existing Workers’ Compensation statutes. In fact, even Social Security Disability Benefits claims require that an individual be unable to perform work activities for at least one year and most claims are not resolved until well past the one year threshold.
++ The standard that an individual who qualifies for Social Security Disability Benefits is likewise eligible for total disability benefits under Workers’ Compensation Law is a rebuttable presumption which permits presentation of contrary medical and wage loss evidence.
++The presumption of total disability based upon a similar finding by the Social Security Administration, which requires high medical standards and extensive review of available employment based upon the individual’s age, education and skill level, will limit the amount of litigation over issues which are, ostensibly, quite similar; thus generating substantial savings to carriers and employers.

The Injured Workers’ Bar Association supports the legislation for its restoral of “loss of wage earning capacity” as the measure of receipt of workers’ compensation benefits.  In this regard, the bill acknowledges that the public policy of the state is to avoid “cost shifting” of injured employee benefits from workers’ compensation to the public upon expiration of a period of durational benefits as evidenced by the presumption for medical benefits and is consistent with the reform “loss of wage earning capacity” criterion.
The issue before the Legislature is a matter of public policy – not premium rates – and is a “bright line” opportunity for the Legislature to assert its prerogatives in this regard.


